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WILLIAM J. SCOTT
ATTORNEY GENERAL
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SPRINGFIELD

August 1, 1278
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'CONSUMER BROTECTION:
Invasion of Cemetery Care

Pund pPrincipal L

Honorable Michael J. Bakalisg
Comptroller , '
State of Illinoig

201 Capitol Building
Springfield, Illinoias 62706

Dear Mr, Bakalig:

Income Act (Ill. Rev. Stat. 1977, ch. 30, par. 172), which
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permits the invasion of trust fund principal for the payment

of specified expenses. For the reasons hereinafter stated,

it is my opinion that section 14 of the Principal and Income

Act does not permit the invasion of cemetery care fund

principal

pertinent

for the payment of expensez therein named.
Section 3 of the Cemetery Care Act provides in
part as follows:

~ "Any cemetery authority is hereby authorized
and empowered to accept any gift, grant, contrie-
bution, payment, devise or bequest, or pursuant
to contract, any sum of money, funds, securities
or property of any kind, or the income or avails
thereof, and to hold the same in trust in perpetuity
for the care of its cemetery, or for the care of
any lot, grave, crypt or niche in its cemetexy:
or for the special care of any lot, grave, crypt
or niche or of any family mausoleum or memorial,
marker, or monument in its cemetery. ® # @

The carefunds suthorized by this Section and
provided for in Section 4 of this pct shall be

8ld intact ¥ ¢ . The net income only from

he investment of such care funds shall be allocated
and used for the purposes specified in the transace
tion by which the principal was established in the
proportion that each contribution bears to the
entire sum invested.," (Bnphasis added.)

Section 14 of the Principal and Income Act provides in pertinent

part ais follows:

" * & W

(2) oOne-half of the trustee's regular _
compensation shall be paid out of principal & & »
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(3) 311 ethe: axgenms including estate
taxes, special compensation to which the trustee
is entitled for work done in connection with the
_ gri.mipal of the trust estate, expenses reasonably
incurred in connection with principal, other than
those incurred in current management of primcipal,
attorneys' fees and other costs incurred in maintain-
ing or defending any action to protect the trust or
- the property or assure the title therxeof, and
compensation o€ the trustee chargéd as an acceptance,
distribution or termination fee and the costs of
- and assessments for improvemnents to ptoperty
. forming part of the pzimipal. ahan paid out
- of principal. e

| " - i"*"_ ' ' .

) ~ The Cemetery c.am Act (111, Rev. Stat. 1977, ch. 21,
pax‘ 64.1 et se.) governs specific trust funds while the
'Princi.pal and Income net gwem trust flmda generally.
aecause it is a well eatabushed principle of statutory
construction that specific statutory provisions prevail over

‘general ones (People ex rel. Myers v. Pennsylvania R.R. Co.

| (196&1. 19 111. 24 122, 129 go__w__eg v. city of chicago (1954),
3 111, 24 175, 205), ﬂ;e camete':y'ea:e_ Act, whera. it..i-s in
eon_f!.j.et w:lth the Principal and Incmev ‘Act. p:evans'.

'rhe language of section 3 of ehe Cemetezy Care Act
apecificauy provides that. care funds are to be kept “intact”,
The Supmme Court of nlimis has deﬁned the werd "mtact"
as "left complete. ant.!.re oy whe!.e“ ( .__mg_g Ve M (1946).
393 111. 593, 596) . and this ofﬁca has msistently advised
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that the language of the section means what it plainly says - °
care funds are to be held in perpetuity and are not to be
invaded. See, 1961 Ill. Att'y. Gen. Op. 13; 1962 11,
Att'y. Gen, Op. 523; Opinion No. UP~-1444, issued September 16,
1965,
I note that cemetery sare funds differ from a:dinary
truat funds in that they are exempt from taxation and from
the rule against perpetuities. (Ill. Rev, Stat, 1977, ch. 21,
par. 64.6.) The fact that the General Assembly has made it
possible for cemetery care funds to be held, as such, in
perpetuity is further evidence of a legislative intent that
the integrity of such funds be maintained. |
One must also look to the iné.am of the authorization
for invasion of principal given by the Principal and Income Act.
It is clear from the long title of the Act that the Act is
intended to provide for an equitadble distribution of receipts
and expenditures among trust fund tenants and remaindermen,
Thus, principal nay be invaded w pay expenditures vhich the
Genmml Assenbly has determined are pmper!.y borne by remainder-
men. There is, however, no remainderman concexrned with cemetery
care fund principal, and there is no tenant, as such, interssted
in the transfer of the burden of administering the fund. The
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fund is simply one which is to exist in perpetuity to maintain
cematery lots and appurtenant structures or memorials, Only
by maintaining the integrity of the fund can it be asgssured
that the fund will serve its purpose effectively for the
longest practicable amount of time.

The fair treatment of two parties is not at issue
vhen one is dealing with cemetery care funds. Therefore, the
provisions of the Principal and Income Act vhich were enacted -
to provide for the equitable treatment of tenanté and remainder-
men do not affect such funds.

Very truly yours, .

ATTORNEY GENERAL




